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Constitutional Provisions

Effects of Financial Emergency

Punchhi Commission's Analysis

Recommendations

Implementation: None. Article 360 unchanged. No
urgency.

Sarkaria: trust in conventions, incrementalism,
Centre senior partner.

Punchhi: trust in legal safeguards, structural reforms,
state autonomy emphasis.

Both failed largely due to political will, constitutional
inertia, bureaucratic resistance, electoral incentives.

Partial successes in reduced Article 356 misuse,
increased tax devolution, judicial activism.

Governor reforms, ISC strengthening, CSS reduction,
state autonomy remain unimplemented challenges.

Fundamental issue is political, requiring citizen
pressure and judiciary vigilance.

Understanding Article 34

Federal Problem

Historical Context in India

Punchhi Commission's Analysis

Interlinking Articles: Article 34, 33, and AFSPA

Real Examples: Manipur extrajudicial killings; Kunan
Poshpora rape allegations.

Punchhi Commission Recommendations on Article 34

Implementation Status: Not implemented.

Reasons for non-implementation:

Historical Usage: Never used.

Reasons not used:

Issues identified:

National security arguments.

Political sensitivity.

Military resistance.

Lack of public pressure.

Supreme Court cautious on disturbed areas.

Vague trigger: What constitutes "threat"?

Impact on federalism: Destroys fiscal federalism.

Salary reduction politically impossible.

Judicial independence affected.

Most Controversial Provision Examined by Punchhi
Commission

Constitutional Framework

The Federal Problem

Historical Misuse - Data Presented by Punchhi
Commission

Landmark Supreme Court Judgment: S.R. Bommai vs
Union of India (1994)

Punchhi Commission's Deep Analysis of Article 356

Interlinking Articles - Article 356 Mechanism

Punchhi Commission's Major Recommendations on
Article 356

Implementation Status

IMPLEMENTED: Political practice changed after
Bommai + Punchhi report publicity.

NOT IMPLEMENTED:

Reasons not implemented:

Recommendation 1: Restrict Grounds

Recommendation 2: Objective Material Required

Recommendation 3: Warning System

Recommendation 4: Floor Test Mandatory

Recommendation 5: Parliamentary Approval
Timeline

Recommendation 6: Judicial Review Enhancement

Recommendation 7: State Legislature Not to Be
Dissolved

Recommendation 8: Governor's Accountability

Political reluctance to give up power.

Need 2/3rd majority constitutional amendment
difficult.

Centre-state politics reluctance.

Judicial alternative (Bommai) reduces pressure.

False/malicious reports lead to action.

Governors who misuse position should be removed.

Reports tabled in Parliament.

Keep Assembly suspended, no immediate
dissolution.

Assembly can be revived if Article 356 revoked.

Every proclamation automatically referred to
Supreme Court.

Court should review within 1 month substantively.

Reduce from 2 months to 1 month.

Both Lok Sabha and Rajya Sabha must approve.

If either rejects, proclamation lapses.

If "loss of majority", floor test must be held before
dissolving assembly.

Supreme Court should monitor floor test.

Centre must first warn state government (Article 355
+ Article 256/257).

Opportunity to rectify.

Article 356 only if warning ignored.

Clear, documented evidence must exist.

Governor cannot send subjective report.

Material must be specific, not general.

Use ONLY in:

NOT FOR:

No amendment to Article 356 text.

No law specifying grounds.

No automatic judicial review.

Parliamentary approval still 2 months.

No accountability mechanism for Governors.

No mandatory warning system.

Maladministration

Corruption

Law and order problems (unless complete
breakdown)

Policy differences with Centre.

Physical breakdown: War, internal armed rebellion,
natural calamity making governance impossible.

Constitutional breakdown: State government
deliberately violating Constitution.

No majority: Hung assembly no party can form
government (after all alternatives exhausted).

Article 356 used rarely now.

Political cost high.

Courts scrutinize heavily.

TRIGGER → Governor's Report (Article 356(1)) OR
Centre's own satisfaction
↓
PROCLAMATION ISSUED
↓
IMMEDIATE EFFECTS:
↓
Article 356(1)(a) → President assumes state
government powers
↓
Article 356(1)(b) → Governor or any appointed person
exercises powers
↓
Article 356(1)(c) → State Legislature SUSPENDED or
DISSOLVED
↓
Article 357 → Parliament gets power to make laws for
that state (Even on State List subjects)
↓
FINANCIAL IMPACT → State's financial autonomy
suspended
↓
PARLIAMENTARY APPROVAL:
↓
Article 356(3) → Must be approved by both Houses
within 2 months
↓
DURATION:
↓
Article 356(4) → Initially 6 months, extendable up to 3
years with conditions
↓
Article 356(5) → After 1 year, continuation only if
National Emergency or Election Commission certifies
elections cannot be held

Issue 1: Governor's Report - The Trigger

Issue 2: Vague Grounds

Issue 3: Parliamentary Approval Inadequate

Issue 4: State Legislature Dissolution

State Assembly often dissolved immediately.

Floor test impossible.

Democratic mandate destroyed.

Ruling party majority approves Centre's action.

No real check.

"Government cannot be carried on in accordance
with Constitution" too vague.

Invites misuse.

Triggered by Governor's report.

Governors appointed by Centre.

Often partisan and biased.

Before Bommai:

Bommai Judgment Changed Everything:

Bommai's Impact:

Statistics (1950-2007):

Pattern of Misuse:

Classic Misuse Cases Analyzed:

Article 356 use dropped dramatically after 1994.

From ~100 times in first 44 years to ~16 times in next
24 years.

Political costs increased.

Kerala (1959): Communist government dismissed on
law and order grounds; reality political.

Nine States (1977): Congress governments dismissed
after Janata Party came to power; challenged in
court.

Karnataka (1989): BJP government dismissed after 3
days; floor test not allowed.

UP, MP, Rajasthan, Himachal (1992): BJP
governments dismissed after Babri Masjid demolition
citing law and order failure.

1950s-60s: Rarely used.

1970s-80s: Frequently misused by Indira Gandhi.

1990s: Peaked during coalition instability.

2000s: Reduced after Bommai judgment.

Article 356 imposed 116 times in 60 years.

Average: Twice every year.

Judicial Review Available: President's satisfaction
can be judicially reviewed.

Material Test: Must be objective material, not
subjective satisfaction.

Floor Test Mandatory: Hold floor test if dispute about
majority.

Proclamation Can Be Struck Down: Courts can
invalidate Article 356 if misused.

Federal Structure Basic Feature: Misuse violates basic
structure.

President's satisfaction was final.

Courts couldn't review.

Article 356 was beyond judicial review (Rajasthan vs
Union case, 1977).

Article 356 is the nuclear weapon in Centre's arsenal.

Completely destroys federal balance.

Centre takes over state government.

Democratically elected government dismissed.

State comes under direct Central rule.

Define "financial emergency" precisely.

Exclude reduction of judges' salaries.

Parliamentary oversight mandatory.

State governments must be consulted.

No definition of martial law.

Indemnity leads to zero accountability.

Centre imposes martial law, state sidelined.

Centre uses other tools: Finance Commission,
Planning Commission, fiscal transfers.

Too drastic; nuclear option.

Define martial law with clear triggers and duration
limits.

State consultation before martial law.

Indemnity should exclude torture, rape, murder,
destruction without necessity.

Judicial review of indemnity laws and acts.

Compensation mechanism for victims.

Time-bound indemnity.

Review AFSPA aligning with human rights.

Article 33 allows Parliament to modify fundamental
rights for armed forces.

AFSPA enacted under Article 33.

Armed forces act in disturbed areas, may violate
rights.

Article 34 indemnifies acts.

Officials immune, no accountability.

Issue 1: Blank check to violate rights; encourages
abuse.

Issue 2: Parliamentary indemnity easy to pass.

Issue 3: Federal implications; state law and order
undermined.

Issue 4: No judicial review once indemnity granted.

Martial law never formally declared.

AFSPA acts as de facto martial law in disturbed areas.

AFSPA grants armed forces sweeping powers and
immunity.

Article 356(1): If the President, on receipt of report
from the Governor or otherwise, is satisfied that a
situation has arisen in which the government of the
State cannot be carried on in accordance with the
provisions of this Constitution, the President may
assume state government functions, dissolve or
suspend state legislature.

Constitutional Text: Parliament can indemnify
persons for acts during martial law.

Martial law defined as military rule in civilian areas
(extreme measure).

Article 360 Proclaimed
↓
Article 360(3): Centre can give financial directions to
states.
↓
Article 360(4): President can order salary reductions
of State government employees, High Court and
Supreme Court judges.
↓
Financial Bills of states require President's assent.

Article 360(1): President can proclaim financial
emergency if financial stability or credit of India
threatened.

Conceptual: incremental approach, limited
international comparison, assumptions on coalition
politics, ignored emerging challenges.

Structural: lack of implementation roadmap, cost-
benefit analysis, political feasibility, prioritization.

Contextual: timing before major political shifts, GST
and Article 370 changes, pandemic coordination
unaddressed.

Specific recommendations impractical or
incomplete: Governor collegium, ISC powers,
Concurrent List transition, AFSPA reform vague,
water disputes ignored root causes.

Methodological: limited stakeholder consultation,
insufficient empirical data, lack of case studies, no
pilot testing.

Political economy: ignored incentives, bureaucratic
resistance, electoral politics dynamics.

Comparative: repeated Sarkaria mistakes; no
learning from prior failures.

Political context: coalition politics vs Congress
dominance.

Judicial evolution: Bommai judgment and rights
jurisprudence.

Economic liberalization increased state demands.

Human rights awareness increased.

Media transparency and political accountability.

ARTICLE 356 (President's Rule)

ARTICLE 356 - Difference due to context and judicial
precedents.

EMERGENCY PROVISIONS (ARTICLES 352, 358, 359)

ARTICLE 34 (Indemnity)

ARTICLE 355 (Centre's Duty to Protect States)

ARTICLES 256-257 (Executive Relations)

GOVERNOR'S ROLE

INTER-STATE COUNCIL

CONCURRENT LIST

FINANCIAL RELATIONS

Sarkaria: Incremental increase in devolution;
maintain Planning Commission.

Punchhi: Major increase in states' share; abolish
Planning Commission; reduce CSS; increase
borrowing autonomy; support GST with safeguards.

Sarkaria: Status quo; Centre's law prevails.

Punchhi: Transfer key subjects (forests, education,
planning) to states; reduce Centre's legislative power.

Sarkaria: Set up ISC; advisory.

Punchhi: ISC dysfunctional; recommend binding
decisions, frequent meetings, independent
secretariat.

Sarkaria: Governor as impartial bridge; conventions
trusted.

Punchhi: Governors politicized; recommend
collegium appointment, fixed tenure, limited
discretion, accountability.

Sarkaria: Centre's broad power to give directions.

Punchhi: Limit scope; protect state autonomy;
judicial review recommended.

Sarkaria: Centre's duty includes power to intervene;
broad.

Punchhi: Duty, not power; state's autonomy
paramount; precise definitions.

Sarkaria: Minimal focus; indemnity necessary.

Punchhi: Detailed criticism; human rights and
accountability essential.

Sarkaria: Conservative, trust in political restraint, no
judicial review recommended.

Punchhi: Reformist, judicial review essential, legal
safeguards over conventions.

Sarkaria Commission: 1983-1988, post-Emergency
era, 247 recommendations.

Punchhi Commission: 2007-2010, coalition politics
era, 273 recommendations.

Sarkaria: 44th Amendment sufficient; security
paramount.

Punchhi: Further safeguards needed; rights must be
protected proportionally.

Constitutional Text and Interpretation

Punchhi Commission's Interpretation

Interlinking Articles During National Emergency

Punchhi Commission's Major Observations

Punchhi Commission Recommendations on Article
352

The Punchhi Commission examined three types of
emergencies under the Indian Constitution.

Recommendation 1: Procedural Safeguards
Enhanced

Recommendation 2: Limited Emergency Concept

Recommendation 3: Parliamentary Oversight

NOT IMPLEMENTED: Most recommendations remain
on paper. No new law passed.

Parliamentary Committee should review emergency
continuation every 6 months.

Not just voting, but detailed scrutiny.

Opposition must be heard.

Emergency need not cover entire country.

Can be limited to affected parts (already in
Constitution but not used).

State-specific emergencies should be preferred.

Written reasons must be recorded by President.

Reasons should be placed before Parliament
immediately.

Judicial review should be available on grounds of
mala fides or non-application of mind.

Issue 1: Misuse History

Issue 2: 1975 Emergency Trauma

Issue 3: 44th Amendment Safeguards (1978) Post-1975 emergency, Constitution amended to
prevent misuse:

Proclaimed on ground of "internal disturbance".

No war, no external aggression.

Used to curb political opposition.

Fundamental Rights suspended.

Press censored.

Judiciary weakened.

"Internal disturbance" changed to "armed rebellion".

Written advice of Cabinet required (not just PM's oral
advice).

Parliamentary approval needed within 1 month
(earlier 2 months).

Every 6 months, fresh approval needed.

Emergency proclaimed three times:

1962 (Chinese aggression) - Justified.

1971 (Pakistan war) - Justified.

1975-77 (Internal Emergency) - Grossly misused.

ARTICLE 352 (Proclamation)
↓
TRIGGERS
↓
ARTICLE 353 → Centre's executive power extends to
giving directions to states
↓
ARTICLE 250 → Parliament can legislate on State List
(laws remain for 6 months after emergency ends)
↓
ARTICLE 354 → President can modify financial
distribution
↓
ARTICLE 358 → Article 19 (Freedoms)
AUTOMATICALLY SUSPENDED
↓
ARTICLE 359 → President can suspend other
Fundamental Rights (except Articles 20 & 21)

Connection with Centre-State Relations:

Impact on Federal Structure

Financial Impact (Article 354)

Article 352(1): President can proclaim emergency if
security of India or any part is threatened by war,
external aggression, or armed rebellion (44th
Amendment changed "internal disturbance" to
"armed rebellion").

President can modify constitutional distribution of
revenues.

States' financial autonomy suspended.

Centre can issue directions on financial matters.

When National Emergency is proclaimed, India
transforms from federal to unitary.

Parliament gets power to legislate on State List
subjects (Article 250).

Centre can give executive directions to states on any
matter (Article 353).

Federal balance completely shifts to Centre.

A. ARTICLE 356 RECOMMENDATIONS

B. EMERGENCY PROVISIONS RECOMMENDATIONS

C. FINANCIAL AND FISCAL FEDERALISM
RECOMMENDATIONS

D. INTER-STATE COUNCIL AND COORDINATION
RECOMMENDATIONS

E. NATURAL RESOURCES AND ENVIRONMENT
RECOMMENDATIONS

F. GOVERNOR-RELATED RECOMMENDATIONS

G. ALL INDIA SERVICES RECOMMENDATIONSRecommendation 18: Greater State Control Over
IAS/IPS Officers

Recommendation 16: Reform Governor's
Appointment Process

Recommendation 17: Limit Governor's Discretionary
Powers

Status: Minimally implemented.

Some rule changes but Centre retains control over
deputation, transfers, disciplinary matters.

Officers prefer central postings; political reality
impedes reform.

Status: Not implemented.

Governors misuse discretion in bill assent, CM
appointment, reserving bills.

Punchhi recommended strict timelines and clear
rules.

Recommendation 1: Use Sparingly

Recommendation 2: Mandatory Floor Test Before
Dismissal

Recommendation 3: Reduce Parliamentary Approval
Time to 1 Month

Recommendation 4: Governor Accountability

Status: Completely failed.

Governors increasingly politicized with public
conflicts.

Centre appoints Governors; no reform.

Status: Not implemented.

Remains 2 months.

Requires constitutional amendment lacking political
will.

Status: Partially successful via judicial and political
culture change.

Article 356 use dropped dramatically post-Bommai
and Punchhi publicity.

No formal law change.

Status: Not implemented; situation worsened.

Centre appoints partisan Governors without
consultation.

Frequent conflicts with state governments.

Recommendation 14: Transfer "Forests" from
Concurrent to State List

Recommendation 15: Reform Inter-State River Water
Disputes Act

Status: Not meaningfully implemented.

2019 amendment introduced time limits and dispute
resolution committee.

Tribunals remain slow; disputes unresolved.

Political sensitivity and water scarcity hinder
resolution.

Status: Not implemented.

Centre retains control citing environmental, tribal,
and climate concerns.

Centre-state conflicts over clearances and
development projects.

Status: Largely successful via judicial intervention.

Examples: Karnataka (2019), Madhya Pradesh (2020),
Rajasthan (2020), Maharashtra (2019).

Problems: Horse-trading and defections still occur.

Recommendation 12: Strengthen Inter-State Council
(ISC)

Recommendation 13: Revive Zonal Councils

Recommendation 8: Increase States' Share in Central
Taxes

Recommendation 9: Reform/Abolish Planning
Commission

Recommendation 10: Reduce Centrally Sponsored
Schemes (CSS)

Recommendation 11: GST Implementation with State
Autonomy

Status: Not implemented.

Councils defunct, rare meetings, no serious agenda.

Lost opportunity to resolve disputes.

Status: Partially implemented.

GST Council created with states' representation.

Centre-dominated in practice.

Compensation disputes and revenue autonomy
issues.

Status: Not implemented; CSS increased.

Over 100 schemes exist with mandatory state
matching funds.

States lose autonomy and face implementation
issues.

Political branding and electoral incentives maintain
CSS proliferation.

Status: Implemented differently.

Planning Commission abolished (2014).

NITI Aayog created as advisory body with CM
participation.

NITI lacks statutory power and financial authority.

Status: Substantially implemented via Finance
Commissions.

14th Finance Commission raised share to 42%.

Real gain less due to reduced plan grants.

Status: Largely not implemented.

Rare meetings, weak standing committee, no
independent secretariat.

Recommendations remain advisory, no binding
effect.

Recommendation 5: Define Grounds for Emergency
Clearly

Recommendation 6: Proportional Suspension of
Rights (Articles 358, 359)

Recommendation 7: Judicial Review During
Emergency

Status: Partially achieved through judicial activism.

No formal constitutional amendment.

Status: Not implemented.

Blanket suspensions remain.

Judicial interpretation expanded Article 21 rights as
partial protection.

Status: Not implemented.

Grounds remain vague.

The Critical Link: Emergency + Fundamental Rights

Article 358 - Automatic Suspension During National
Emergency

Article 359 - Suspension of Other Fundamental Rights

Constitutional Framework:

Pre-44th Amendment:

Post-44th Amendment:

Interlinking Articles (359 and 32):

Punchhi Commission's Analysis:

Recommendations:

Implementation Status: Largely not implemented.

Judicial interpretation partially expanded Article 21
rights.

Constitutional Text: During emergency due to war or
external aggression, Article 19 is suspended.

Article 19 Freedoms:

Drastic Effect: All these suspended automatically;
state can censor press, ban meetings, restrict
movement, arrest without charge.

Historical Context - 1975 Emergency Abuse:

44th Amendment Fixed:

Punchhi Commission's Analysis:

Recommendations:

Implementation Status: Not implemented.

Article 21 could be suspended.

ADM Jabalpur case: No remedy for illegal detention.

Issue 1: Even in war, all freedoms suspension too
drastic.

Freedom of speech against war policy should exist.

Issue 2: No judicial review during suspension.

State can act arbitrarily.

Limited suspension with reasons for each right
suspended.

Judicial review to continue.

Parliamentary oversight with committee review.

Temporal limits for suspension every 6 months.

Strengthen Article 21 protection to include dignity
rights.

Proportionality principle: Restrict only necessary
freedoms.

Judicial review should continue during emergency.

Article 358 now applies only to war or external
aggression emergencies.

Not for armed rebellion.

Emergency on "internal disturbance".

Government argued Article 358 applies.

Press censored, opposition jailed.

Speech and expression.

Assemble peacefully.

Form associations.

Move freely.

Reside anywhere.

Practice any profession.

Issue 1: Rights exist theoretically but unenforceable.

Issue 2: Suspension scope broad and selective.

Issue 3: Suspension duration indefinite with
Parliamentary approval.

Issue 4: State acts without accountability.

Normal Times: Rights enforceable by courts.

During Emergency: Enforcement suspended, rights
become paper tigers except Articles 20 and 21.

Article 21 and 20 not suspensible.

President can suspend enforcement of Fundamental
Rights (except Articles 20 & 21) during emergency.


